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This outline has been prepared to help an attorneyg CPA, an actuary, or other tax
advisor navigate the muddy waters of minimum distrbution planning. Because of
the complexity and rapidly changing nature of the 4w, the reader is warned not to
place blind faith in the statements made herein, teerify independently any points
upon which reliance is to be placed, and not to asse that all relevant IRA, income
and estate tax issues have been addressed and/oswared. This is not intended as
a substitute for a tax practitioner's own researchand advice.

HISTORY :

In 1987, the IRS drafted proposed regs for requilisttibutions from IRAs at 70 .
They were arbitrary, complicated, full of traps arduired difficult and confusing
choices to be made irrevocably at 70 ¥2. In 2003 RS released new regs, which
simplified those rules and significantly reduceduieed distributions. Those changes
also applied to qualified employee benefit planshsas 401(k)s and profit sharing plans,
403(b) plans, and Sec. 457 plans.

The overall goal was to simplify the previous rul@$e changes occurred primarily in
three areas. Firslife expectancies were standardized resultingy@ater simplicity and
lower required distributions. Secqgritie designating and changing of beneficiariesewer
vastly simplified. _Finallythe audit and enforcement abilities of the IRSengreatly
enhanced with numerous reporting responsibilingsased on trustees/custodians.

Since then, the Tax Increase Prevention and Rda@tian Act of 2006 made changes
with respect to the rollover rules to Roth IRAsheTPension Protection Act of 2006, as
amended, allowed for “qualified charitable disttibns” directly from an IRA for those
over age 70 ¥z and, importantly, provided for “intest IRAs”. The Worker, Retiree, and
Employer Recovery Act of 2008 waives required disiions for 2009.

WHO SHOULD PAY ATTENTION?

* Immediately - anyone who has an IRA who is ovet2/@vho will turn 70 Y% this
year, or who is the beneficiary of an “inherite&®A.

* Long Term - Anyone who has an IRA or other quatifgtan or who may inherit
an IRA or qualified plan - Everyone in the Unitegtgs? As of 12/31/2007, the
Investment Company Institute estimated that US élooisls held $4.7 trillion in
all types of IRAs and $4.5 trillion in all types dé&fined contribution plans.
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ROLLOVER IRAs IN THE NEW MILLENNIUM

1. Standardized Life Expectancies

a.

The IRS now uses “standardized” life expectanaesfi IRA owners.
1.401(a)(9)-5,A 4(a). Sekddendum 1 Those with younger spouses
as a beneficiary, more than 10 years younger,usél their joint life
expectancies, recalculated annually, 1.401(a)(#4%b). A spouse is
considered a “spouse” for the entire year if pgréint and spouse were
married to each other on January 1 and the IRA odoes not change
his beneficiary prior to the end of the year, 1(&)®)-5, A-4 (b)(2).

For IRA owners this table can be used whether therdater beneficiary
changes or whether qualifying or non-qualifying &kriaries such as
charities, estates or pets are used.

The required distribution is calculated by dividing appropriate life
expectancy factor of the IRA owné&ddendum 1, into the preceding
year’s fair market value on the last business ddlgeoyear. Thus if an
IRA had a fair market value of $1,000,000 on 120913nd the IRA
owner was age 74 during 2010, the expectancy féot@ge 74, 23.8,
would be divided into $1,000,000 with a resultingnimum required
distribution (MRD) of $42,017 for the year of 2010.

For the initial required distribution, for the yaarwhich the IRA owner
turns 70 %, it is possible to defer that distribntuntil April 1 of the
following year. The prior year-end account balafuize¢he second
distribution year is not reduced by the amountrof equired
distribution for the first distribution year thataw deferred into the
second year, 1.401(a)(9)-5,A-3(c).

If an IRA owner does not need funds in the excésiseodistributions,
the IRA could last for a long time. SAeldendum 5.

Special note for 2009. Worker, Retiree and Empi®&covery Act of
2008, Sec. 201 (a), (WRERA). No distributions aguired for 2009 for
IRAs or qualified defined contribution plans (402K3b or 457) -
whether owners or beneficiaridlistribution factors do not change for
2010, essentially you first skip 2009. IRS NotR#)9-9.

While the required distribution rules are simplifjehe penalties for not
taking the correct distributions a68% of the amount not distributed,
IRC 4974. This is a draconian penalty in an arbareit is easy to
make a mistake. Until 2006, the rule was to paypénalty and ask for
a refund (which could take as long as three yearkg taxpayer now
needs to file Form 5329 and attach a letter ofamation and the steps
being taken to rectify the error. The IRS will fpthe tax payer if a
penalty is due. In this situation a taxpayer sti@hvays enlist the help
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of a tax professional. The 50% penalty also appbebeneficiaries of
inherited IRAs. The IRS has shown leniency withented IRAs, PLR
200811028.

h.  For qualified plans only, the regs confirm earf&Rs that allowed tax
free distributions of after-tax contributions asyne found in some
retirement plans (employer stock), to count towdhésminimum
required distribution amount, 1.401(a) (9)-5, A@dn408-8, A-11,
using the cost basis of the employer stock onltheut paying income
tax on the fair market value of the distributiomeTtax on this NUA (net
unrealized appreciation) is taxed at capital geatss when the stock is
later sold.

2. Beneficiaries

Beneficiaries take over different distribution pel$s depending on whether
they are a surviving spouse, a qualifying desighbtneficiary, or a non-
qualifying beneficiary.

a. Under the final rules, the beneficiary’s statusas established until
September 30th of the year following the year @ftbe Thus
disclaimers and payout of non-qualified benefigarfefore that date
can assist in the overall estate planning proded81(a)(9)-4, A 4(a),
PLR 200837046. Disclaimers must be valid under #3C8.

b. The contingent beneficiary has to be identifieddentifiable from the
beneficiary form, 1.401(a)(9)-4, A1. You can oslybtract
beneficiaries; you cannot add beneficiaries.

c. The 5-year rule for distribution in the event of tiheath of the IRA
owner prior to 70 ¥z is done away with as a defaué (other than for
non-qualified beneficiaries), but it is still availe as an election, if
allowed under the plan, 1.401(a)(9)-3, A4(c). Hemeficiary fails to
take the minimum distribution in year after owndesth, he/she is not
locked into the 5 year rule, PLR 200811028.

3. Surviving Spouse as Sole Beneficiary

a. If adeceased IRA owner had not begun requirediloigions the
surviving spouse can wait until the year the desgapouse would have
turned 70 ¥z and take distributions based on theéwsng spouse’s life
expectancy, recalculated annually, 1.401(a)(9)-3( and 1.401(a)
(9)-5A(c)(2). Addendum 2, recalculated annually.

b. If the IRA owner had begun required distributiptie surviving spouse
takes distributions based on her own life expestabel01(a)(9)-5,
A5(c)(2),Addendum 2, recalculated annually.
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c. In eithercase, the surviving spouse, if the dodmeficiary, has the
option to declare the IRA to be the surviving spgsi®wn for all
purposes including the use of the “standardizdd”dkpectancy table,
Addendum 1 This election can be made at any time withogéare to
the commencement of required distributions (hefseopredeceased
spouse’s). The required distribution for the yéaes not have to be
taken before the rollover, 1.408-8, A 5(a). Howewace so declared,
she can’t remove that choice and return to “spoos&eneficiary status,
l.e. no pre 59 %2 10% penalty, PLR 200650023.

1)  For many, this is the simplest and the bestamptiThe spouse can
use the extended owner’s life expectancy, can mame
beneficiaries, which effectively allows more de&trand can even
convert to a Roth IRA.

i)  The new rules allow a spouse to simply redesigrihe IRA as
his/her own, 1.408-8, A 5(b). This is much eadiet,the spouse
must pay attention to the beneficiary designatiot make
appropriate changes. The old rules, which arksstibption, allow
a spouse to designate the IRA as his/her own hiygictconsistent
with his/her position as a beneficiary or by rddliaver the IRA
into his/her own IRA, making a contribution, or niaking a
required distribution.

iii) As thesolebeneficiary, the spouse must also have an unlimite
right of withdrawal; this requirement is noécessarily satisfied if
the spouse is merely the beneficiary of a trusickvis the
beneficiary of the IRA, 1.408-8, A 5(a).

d. As with all beneficiaries, in the year of the deatlthe IRA owner, the
required minimum distribution must still be takem that year and
cannot be rolled over, 1.401(a)(9)-5, A 4(a).h# {IRA owner did not
take the required distribution, the beneficiaryt(the IRA owner’s
estate), must take the distribution.

e. Atthe death of the surviving spoutbere are four possibilities.

I) If she declared the IRA to be her own, the r@esthe same as if
she were the IRA owner.

i) If at the death of the original IRA owner speushat spouse had
passed the required beginning date (over 70 Yz)iféhexpectancy
of the surviving spouse (now deceased) in the gedeath
(Addendum II) is now used as the base life expegtameach
succeeding year. The remaining funds are paid asgdon her life
expectancy on her birthday in the year of dead)1l(a) (9)-5,
Q&A 5(c) (2). In the following year, one whole nber is
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subtracted from her life expectancy in the yeatesdth, just as
though she were the owner.

iii) If at the death of the original IRA owner, thgpouse had not passed
the required beginning date (under 70 ¥2), andefibA owner
would have passeditie required beginning date in the year of the
death of the surviving spouse, the remaining fuaréspaid out
based on her life expectancy on her birthday inytbes of death. In
the following year, one whole number is subtradtech her life
expectancy in the year of death, just as thougtwsne the owner.

iv)  If at the death of the original IRA owner, thedouse had not passed
the required beginning date (under 70 ¥2), andafibA owner
would not have passete required beginning date in the year of the
death of the surviving spouse, then payments aderoger the life
expectancy of the designated beneficiary (deterdnaseof 9/30
following year of death) beginning no later tharthe year
following the year in which the surviving spousedli1.401(a)(9)-3,
A5, PLR 200644022.

f. A Qualified Terminable Interest Trust (QTIP) fibre benefit of the
surviving spouse can be a qualified beneficiary,tbe length of payout
period will depend on the type of rights the spouge. In a QTIP, the
spouse is the beneficiary during life, but the IBAner can designate in
the Trust who is to receive the property afterghesiving spouse's
death.

i)  The QTIP must first meet a series of hurdles:
a. The trust rules discussed later under the rulegtists.

b.  The IRS rules for QTIPs under Revenue Ruling 2008s2
updated by Revenue Ruling 2006-26, effective fbQallPs
after May 29, 2006.

c. Payout all of the annual income as determined byrilst
accounting rules, p. 13, plus income on the notridiged
part. The new Rev. Rul. 2006-26 significantly coicggies
the process and a QTIP should only be used a$ eetast.

d. The QTIP election must be made for both the IRA tired
QTIP Trust.

i) If all required distributions from the IRA apaid out to the spouse
during lifetime, the trust can qualify under th@spal payout rules
above 1.401(a)(9)-5, Q&A 7(c), Example 2. Thusttiist can use
the spouse’s own life expectancy, recalculated altyyiand wait
until 70 Y2 to begin distributions. This is a “camdQTIP”.
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iii) If the spouse is not entitled to all of theswibutions from the IRA
(amounts in excess of income can be retained itrtise), the QTIP
gualifies as a designated beneficiary and takesllifons under
those rules, 1.401(a)(9)-5, Q&A 7(c), Example 2stiibutions
begin immediately based on spouse’s life (not mdated),
reduced by one whole number each year. Thistsaditional
QTIP".

iv)  If a charity is the remainder beneficigeyen contingent,
contingent?), the QTIP may still qualify for the mta deduction,
but the Trust may not “qualify as a beneficiaryf fonger payout
treatment because a non-individual is a benefidianjess you use
a “conduit trust”). The trust must then use tha-goalifying rules,
page 10. Disclaimers to cure an ineffective QTi#peerilous, PLR
200846003.

4. Other Individuals as Beneficiaries

a.

These rules apphvhether or not the IRA owner died before or after
age 70 Y.

The beneficiary of the account will be determinsaSeptember 30
of the year after the year of the IRA owner’s death01(a)(9)-4,A 4(a).

If the beneficiary is an individual, a groupidividuals (“children”), or
a qualified trust, the beneficiaries can use exdride expectancies
beginning in the year following the year of deaifhe life expectancy of
the beneficiary, or the life expectancy of the stdeeneficiary if the

IRA is paid to a trust or to a group, is used, 1(40(9)-5, A 7(a)(1).

Generally, this results in smaller required disttibns than when the
IRA owner was alive because non-spouse benefisiare generally
significantly younger than the deceased IRA owriggeAddendum 5.
If the beneficiary is older than the IRA owner aeduired distributions
have begun, the non-qualifying beneficiary rulabzirig the life
expectancy of the IRA owner are used and will giveetter result,
1.401(a)(9)-5,A 5(a)(1).

Separate shares can be created for beneficiarses/dime. The
important question will be whether the beneficieay use his or her
own life expectancy or will have to use the lifpegtancy of the oldest
beneficiary.

)] For purposes of determining a designated belagjicseparate
qualifying accounts (see ii below) must be estaklisby
September 30 of the year after the year of IRA awgraeath
(charities, estates, etc., must be removed or asguhr
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i) In order for separate accounts to be recogni#ezlbeneficiaries
must have separate interests (in “equal sharesd) patween the
date of death and date of “establishment” of thpasste accounts,
gains and losses must be allocated pro rata tbealccounts and
distributions must be charged to the account obteeficiary
who receives the distribution, 1.401(a)(9)-8, A 3.

iii) A pecuniary bequest of dollars or shares otktor property
cannot qualify as a separate account unless istvle in profits
and losses post-death.

iv)  Accounts must be physicalgeparated by December 31 of the
year after the year of participant’s death, 1.4(9}a8, A 2 (three
months after separate beneficiaries are identifi&Bry probably,
the IRS is requiring physical separation to aghestn in auditing
distributions.

f.  Calculation of Beneficiary’s Required Distribution

)] The life expectancy of the beneficiary is deterrdinging the
beneficiary’s age in the year following the yeatloé death of the
IRA owner and deducting one whole number each fgdlawing,
1.401(a)(9)-5, A 5(c)(1). Thus a beneficiary whmied 50 in the
year of death would be 51 the following year. 8ddendum 2
The first divisor would be 33.3, which is dividedo the fair
market value of the IRA as of the last day of teanjin which the
IRA owner died. For the following years, the diisvould be
32.3, 31.3, 30.3, 29.3, and so on.

i)  The beneficiary’s life expectancy is now the defaule, not 5
years as before. This is true even if the beraefidiails to take
the first 2 years of required distributions, PLRO201028.

iii)  If using the beneficiary’s life expectancy resuts& period that is
shorter then the owner’s life expectancy, you csethe owner’s
life expectancy, 1.401 (a)(9)-5, A-5 (a)(1).

iv) At the death of the qualifying beneficiary (or tleest
beneficiary, if a group), the initial period whiblas been reduced
by one each year, continues until the remainingjgoof the
beneficiary’s initial life expectancy establishedthe year
following the year of the IRA owner’s death is exjuished,
1.401(a)(9)-5, A7(c) 2. In the example above3813 years.

v)  If the qualifying beneficiary does not survive li@eptember 30

of the year following the year of death, the cogéint beneficiary,
if specifically named and if a qualifying benefigigindividual or
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as part of a class), takes over the life expectantye first now
deceased beneficiary, 1.401(a)(9)-4, A 4(c).

vi)  The combination of the standardized life expectaaray the likely
payout after the death of the IRA owner and spéoishildren
may mean that many IRAs are in existence for ogeyears after
the required beginning date.

g. The final regs seem to contemplate allowing a dedey beneficiary to
name a beneficiary to receive the balance of tifedkhis/her death
without impacting the required distribution ruléisg proposed regs
explicitly allowed, 1.401(a)(9)-5,A-7 (d)(1)). Tiseiccessor beneficiary
takes under the period fixed when the primary berzef began
withdrawal, PLR 199936052.

h.  Inherited IRAs do najualify for 60 day rollover treatment. They can
only be transferred directly from one IRA custodiaranother.

5. Non-Qualifying Beneficiaries

a. Non-qualifying beneficiaries are non-individualdasill normally
include an estate, a charity, a pet or a non-guagjftrust. _If no
beneficiary is named, often the “estate” will be thefault beneficiary
per the IRA agreement, which the IRA owner signéeémthe IRA was
created These beneficiaries receive disappointing deféreatment
compared to qualified beneficiaries and shouldvmeded whenever
possible. If IRA beneficiary designations says sted in Wills”, the
IRS considers that to be the estate and will Howeéxtended payouts,
PLR 200811028.

b. Non-qualifying beneficiaries disqualify other qued beneficiaries
(even a spouse) from longer deferrals, 1.401(ab(D 7(a), if in same
group.

c. If the charity or other non-qualifying share istdtsuted or disclaimed
by September 30 of the year following the yearextt, the
disqualification as to other qualifying beneficegiis removed,
1.401(a)(9)-4, A 4(a) If separate accounts were used for the chanidy a
the other beneficiaries; this is not an issue, 1(#)0(9)-8, A 2 & 3,
because each IRA account is treated separateapptars that if the
estate is the beneficiary (either directly or thisclaimer) and the
executor has the power, the executor can assigiRahjor which the
estate is the beneficiary to a charity to satistharitable bequest under
the will, PLR 20085004 and PLR 200633009.

d. The distribution rules for non-qualified benefiet depend on whether
the IRA owner died before or afterquired distributions have begun.
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i) If the IRA owner died beforeequired distributions were required
to begin, the IRA must be distributed within 5 yseaf the end of
the year in which he/she died, 1.401(9)(a)(9)-2.A/ery bad
news

i) If the IRA owner died afterequired distributions were required to
begin, the beneficiary looks to the actual life @xancy (not the
standardized life expectancy) of the IRA ownerha year of death
and reduces it by one each year until distribute$)1(a)(9)-4,
Q&A 3(b) and 1.401(a)(9)-5, A 5(a)(2)Addendum 2.

lii) For example, if an individual dies at age &, that year he or his
beneficiary would have to take the required disttitm based on
the standardized tables, using a factor of 15he year that he
died, his regular life expectancikddendum 2) is 10.8. For the
following year, one whole number is subtracted, ar&l that is the
divisor to be used by non-qualifying beneficiari€sach year
thereafter the divisor reduces by 1.

e. An estate will be a non-qualifying beneficiary evethe IRA is
assigned to beneficiaries specifically in the willhe estate can also
assign interests to beneficiaries if not specifjcahmed, but payout in
all cases will have to be made under the non-guatifbeneficiary rules,
PLR 200343030. It appears that an estate caribdittran IRA to a
charity to satisfy a charitable bequest in the wiltl not subject the
estate to an income tax, PLRs 200850004 and 20@6170

f.  The IRS has accepted a judicial modification otadficiary
designation that clearly had been incorrectly fibed, PLRs 200616039,
200616041, or as a result of a litigation settletnEehR 200707158; but
the IRS does not always accept judicial modifiaaid®LR 200848020
and 200742026.

6. Beneficiaries of Qualified Plans

a. Qualified plans oftelonly allow for a lump sum distribution at the death
of the employee/retiree.

b. If the spouse is the beneficiary, she may rolvgranto her own IRA,
declare it to be her own and take distributions twez life.

c. Prior to January 1, 2007, all other beneficiarielsrbt have the option to
rollover to an IRA. Under the Pension Protectan of 2006, IRC
section 402(c)(11) non spousal beneficiaries (iiclg trusts) are
permitted to do a direct rollover from a qualifigidn (i.e., 401(k) plan),
into an inherited IRA. The inherited IRA must bé¢ ge under the
decedent’s name (e.g. “John Doe, Deceased, IRA ddme Doe
(beneficiary) and must be done in a “trustee tetwe transfer” or a

Copyright, David A. Folz, 2009- All rights reserved 11



“direct rollover”. Beneficiaries must qualify as a “designated
beneficiary.” See IRS Notice 2007-7 and February 13, 2007
Clarification of IRS Notice 2007-7, IRS Employeerigéits Newsletter.

d. Currently 401(k) plans do not have to allow thisiamp, but Worker,
Retiree, and Employer Recovery Act of 2008 willurq all plans to
offer beginning in 2010. It is only necessary thiains have adopted the
amendment when the transfermade, PLRs 200717022, 20071703.

e. All required minimum distributions, prior and cuntemust be paid out
before transfer to the inherited IR#d_the transfer must take place by
the end of the year following the year of deatlhaf owner Transfers
must be direct to the inherited IRA custodian mobéneficiary.

f.  If a surviving spouse rolls over their interestheir deceased spouses
IRA and they are under 59 % it will not necesgardnvert that interest
into an owner’s interest, PLR 200650023.

g. Estates and other non-qualified beneficiaries daqoalify.
7. Trusts as Beneficiaries

a. Three issues are involved with trust planning anslimportant to keep
them separate. Firsdoes a trust qualify as a “designated benefitiary
get a longer payout? Secaorifda trust qualifies as a “designated
beneficiary”, what life expectancy is used? Thisthat are the specific
trust accounting rules for principal and income?

b. For atrust to qualify as a designated beneficiaere are several tests,
1.401(a)(9)-4, A 5:

1)  Trust must be valid under state law.

i)  Trust must be irrevocable or irrevocable beeaokthe death of the
owner.

iii) Beneficiaries must bendividuals.
iv) Beneficiaries must be identifiable from thestralocument.

v) Proper documentation (the trust or appropriatetgubes as defined
by the regs) must be delivered to the IRA trustestidian by
October 31 of the year following the year of dedtd01(a) (9)-4,
A 6.

vi) Other tests for trusts that have developed thnapeiletter rulings
regarding payment of estate debts, expense ansl, igeeeral and
limited powers of appointment, charitable remaindests, and
dynasty trusts were not addressed. Diane Pemiaftarney
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specializing in this area in Houston, has trieddocisely state
these rules: “the governing instrument must nowigie®that if the
IRA distributions will accumulate in trust througe life of its
primary beneficiary, then the ultimate remaindendfeeiaries must
be individuals. In order to use the primary bénafy as the
measuring life for the post-death income tax paytha remainder
beneficiaries must be alive at the ‘deadline’ andgstibe younger
than the primary beneficiary.” A power of apponaint must be
limited to persons younger than the beneficiarycdient
summaries of the current rules can be found in P2@R&132027,
200432028, 200432029, 200438044, 200537044 andlP0Q6.

c. Ifatrust qualifies as@esignated beneficiaryit can take an extended
payout similar to an individual, 1.401(a)(9)-4, Alba trust qualifies,
the measuring period will be based on the lifehef dldest beneficiary,
1.401(a)(9)-4, A 5(c). If there are sub-trustsf@ revocable trust is the
beneficiary with distributions to individuals, tieA can be split and
transferred out in a trustee to trustee transfanttRA for the benefit of
the sub-trusts or an individual, PLR 20034900% dioes not qualify, it
falls under the non-qualifying beneficiary rules.

d. After addressing issues one and two, trustees still pay attention to
“trust accounting” issues. Under the new Texaddsm Principal and
Income Act effective January 1, 2004, Sec. 116 d)/2fless otherwise
provided, a distribution from a retirement plamisome to the extent of
4% of the asset’s value and is principal to themixit exceeds 4% of the
asset’s value. This is different from prior Tekas; the Uniform Acts
in other states may have different standards.

e. Distributions from an IRA can be made to a tmighout requiring that
the IRA distribution be immediately distributed aitthe trust, 1.401(a)
(9)-8, A 11.

8. Trust Solutions

Solutions to the trust issues are frustratingse#ms highly unfair to taxpayers
and to their advisors to continually guess at vihattRS may require next
week, let alone ten or twenty years from now.s likely that IRAs will
continue to grow in value. For many concerned abow to pass on their
IRAs to the next generation! and to protect themmficreditors (in Texas),
trusts can be an excellent solution. What to do?

a. First, it is important to remember that if a longaryout is to be used,
and the life expectancies of different childrentarbe used, the IRS
believes that it is necessary not only to haversgpdrusts but also that
the IRA beneficiary designatiseparatelyname the trustd.401(a)(9)-
4, A5(c) and 1.401(a)(9)-5,A7(a)(2), PLR 200537044.
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b. Marjorie Hoffman, the co-drafter of the regutais, on May 23, 2002 at
an ALI-ABA teleconference, Estate Planning for Disitions from
Qualified Plans & IRAsindicated several times that a “conduit”
approach would insure that a trust could use aenebed payout, This
requires that any IRA payment made to a trust béetdistributed out
to the beneficiary, 1.401(a) (9)-5, A-7(c).“éonduit” approach avoids
the incredibly complicated rules discussed eattigqualify as a
designated beneficiaryand to use payouts based on the beneficiary’s
life. It has been subsequently approved in a nurobELRS, with
excellent guidance in PLR 200537044.

c. The question is raised as to whether a congpitoach, or a complete
flow thru, defeats the trust concept. Except inet8pl needs” situations,
spendthrift, or creditor situations, maybe not.

1)  First, the trustee, who is the beneficiafyhe IRA, still controls
the investments and other distributions. Secoraktmmportantly,
the payout does not come automatically at a vegly hate. If mom
and dad have both passed away at age 82 withdlestathild at
age 60, the pay out starts at 4 %. By age 70dlgeyd is 6.7%. At
age 75, itis 10%. That is either less than oaktpuan assumed
payout that most trusts might make if income oslglistributed on
the original principal. The percentage of disttibn gets higher at
later ages, but the overall size of the IRA willderreasing.

i) One option might be a “toggle switch”, whichanges a conduit
trust to an accumulation trust if an election iglsay a “Trust
Protector” within 9 months after IRA owner’s deé®obert

Keebler, PLR 200537044).

d. If the primary concern is whether a bypass timusthe surviving spouse
meets the test, the complex issues involved mapobeewhat irrelevant.
If required distributions have begun, even if thest does not qualify,
you would get to use the remaining life expectaoicthe IRA owner,
which may be very similar to that of the survivisigouse, which would
be the other option if qualified. If the IRA owndies prior to when
required distributions have begun, you may be switk the 5-year
rules.

e. It still may be possible to disclaim the offarglinterest or to reform the
trust_ andiRA beneficiary designation through a court pratieg prior to
September 30 of the year following the year of d€qtiestion, can a
custody IRA be reformed by a court?). See PLR 28029 in which a
charity with a remainder interest was segregateddrseparate
“share”(this PLR was issued prior to the final riegions). Perhaps the
trustee might be given the power to amend the Wiiktrespect to the
receipt of any retirement benefits so as to qualig/Trust as a
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designated beneficiary. The IRS may allow a cturhodify the IRA,
PLR 200616039, or may not, PLR 200848020 and 200@1.2

f.  Another solution is to use a “Trustees IRA” ihich the IRA itself is a
Trust offered by a qualified corporate trusteemalty a bank, as
opposed to a custody IRA offered by a brokerage &r mutual fund
company. Edwin Morrow, “Contrasting Conduit Trysdscumulation
Trusts and Trustees IRAs”, Journal of RetiremeahRing May - June,
2007, also “Trusted IRAs: An Elegant Estate Plagridption”, Trusts
and EstatesSeptember, 20009.

g. If potential bankruptcy is an issue with respedhi® beneficiary of an
inherited IRA, the only way to protect that inhante would seem to be
thru a “Trusteed IRA” or an IRA that pays out te@endthrift trust. In
Texas, inherited IRAs may not be exempt from baptayiclaims, In re
Russell Jarboe, 2007 WL 987314 (Bankruptcy, S.D. 2807). IRAs
do not appear to be exempt from bankruptcy in K§,OA, ND & FL.

9. Roth IRAs

A Roth IRA has the advantage of not requiring disiions during the
lifetime of the IRA owner and then not having distitions which are taxable
to the owner or the owner’s beneficiaries (aftgefrs and over age 59 ¥2).
The penalty is that taxes must first be paid ortrdautions to the Roth or
upon a conversion from a regular IRA to a Roth IRBconversion will
require that a significant tax be paid at time of onversion and all
converted amounts are ordinary income (except fornqo rata after tax
IRA contributions). With the significant drop in m arket values,
projected higher income tax brackets, no required nmimum

distributions boosting tax brackets, all things baig equal, 2009 might be
an interesting year for some taxpayers to do a padl conversion.

a. Under current law a conversion can be nifaggcluding the required
minimum distribution the taxpayer’s adjusted gross income is less than
$100,000 per year. Effective in 2010, the $100/00Q goes away. In
addition, unless the taxpayer elects to pay f@0hO tax year, 50% of
the income will be attributed to each of 2011 afd2tax years.

b. Conversions might be considered if:
1)  Required distributions are not necessary for liexgenses.

i)  Funds to pay the taxes on conversion are avaitaiigde of the
IRA and do not impact the retiree’s “safety net.”

lii) The tax rates of conversion are the same as, @rltvan the tax

rate at a later distribution. If the tax incur@dconversion is 35%
and the expected tax rate at distribution fromR#A i 28%, the
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conversion may not make sense and careful calonkmshould be
done. Planning may require that a series of cawes be done
over a number of yeats keep the tax rate on the conversion at a
lower rate Perhaps the most important question is what will te
federal tax rates be in the future Conversions generally work

for taxpayers who will always be in the highest iname tax
bracket.

Iv) The remaining period of distribution of the Rotlgreater than 6-
10 years. Typically it will be considered that theneficiaries will
be the next generation(s), children or grandchildiége advantage
to the Roth, all things being equal, arises becths@vestments in
the side fund for the IRA comparison earn a lowadratiter tax
return and the IRA forces distributions which axpa@sed to
ordinary income or capital gain taxes when theyrairevested.

v)  Where maximum income and estate tax rates arerjrasd where
payout will be made to children and grandchildigt beware of
any generation skipping tax implications), Rothensions almost
always make sense.

vi) If the investment return in the Roth is higher tiathe regular
IRA (longer time periods may allow higher risk, héy return
assets), the comparison becomes dramatic.

vii) Conversion calculations on the migt are “lite” and do not
consider all of the factors that might impact tleeidion. Three
different sites may give you three different resufactors such as
varying withdrawal rates, increased income taxs;apreading the
conversion over time, different rates of returnatstaxes, income
in respect of a decedent, will all have an imparcthee outcome.
Most important factors are use of outside fundsagpthe tax at
conversion, time, tax brackets, investment retuaind, assumed
market environment (note: investment returns ardydevel).

viii) Excellent analysis is found in retemticles by Robert Keebler and
Stephen Bigge, “To convert or not to convert”, J@aliof
Retirement PlanningMiay-June, 2007, and Martin Silfen, “Roth
retirement savings opportunities abound”, Jourh&edirement
Planning May-June, 2008, and Steven Trytten, “Show me the
money,” Trusts and EstateSeptember, 2009.

c. Ifthe IRA owner is over 70 Y, tlegjuired distribution must be taken
before the Roth conversion takaese

d. Because IRC 408(a)(c)(3)(B) requires difiea rollover contribution, a

beneficiary (other than a surviving spouse) cancootert an inherited
IRA to an inherited Roth IRA. However, IRS Noti2@08-30 allows a
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direct rollover from a 401k plan into an inheriteeheficiary’s Roth
IRA, Notice 2008:30, Q & A 7. Makes no-sense -t'ththe law!

e. Conversions can only be done after theiredjdlistribution for the year
is taken.

f. A Roth IRA will not necessarily be moreattive in funding a Bypass
Trust than a regular IRA because it is @effieiary and must take out
annual minimum required distributions. Nateless a Roth beneficiary
qualifies as a designated beneficiary (and distioios made over the
appropriate life expectancy), distributions mustimede in accordance
with the 5 year rule that regular IRAs use if owdes before 70 1/2,
1.408 A-6, Q & A 14(a).

g. Ifan IRA owner plans to leave assets ¢tbarity at death, he may want
to preserve that part of the IRA sinceilt never be taxed for income or
estate purposes.

h. IRS is cracking down on abusive Roth IRA Strategi¥sS Notice
2004-8, 2004-4 IRB. The IRS is also especiallgrested in rollover
IRAs. Engaging in ROBS (rollovers as businesd sias).

i.  While complicated, if the investments decline ituea(or for any other
reason) you can undo the conversion by Octobeff fteoyear following
the year of conversion. This is called re-charéaéion of a Roth
conversion and is very complicated. Requires F#806 and a
statement explaining the re-characterization. ¥awi reconvert back to
a Roth, but not in the same taxable year.

j. A Roth conversion from a 401 (k) plan that has exygi stock with “net
unrealized appreciation” and low basis does naivecany special
treatment, IRS Notice 2009-75.

10. Planning Strategies
a. All beneficiary designationsshould be regularly reviewed.

1)  This is especially critical if an individual hasmarous Bank CDs
or mutual funds, all of which have their own beaoiafiy
designation. Some mutual fund companies have aepar
beneficiary designations for eaftind that an IRA owner might
invest in that family, some don’t. Vanguard retenbtified its
mutual fund owners that it would require similanb&ciaries for
each fund that they owned with Vanguard (and tibafire when it
suggested that it would do so retroactively).

i)  This is even more important in 401(k) type plandivorce
situations in which Federal, State, and law appliBise U.S.
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Supreme Court (Kennedy DuPont 200 U.S. 321, (2009) ruled
that despite a valid divorce decree, the ex-spfubke remained
the named beneficiary in the plan) should recdregian’s
benefits!

iii) Improper beneficiary designations are the hidded kaines of this
area. Many IRA owners have used “my trust” (whiatst?), “my
will”, “heirs”, "John"(the executor, but not inditag that it is in
his capacity as executor of the estate), “as stated will”, etc.
These designations can ruin an otherwise well-desigstate plan
and destroy families. Disclaimers and family settént
agreements are only a partial solution. Disclagtierthe estate
(contingent beneficiary) in most prototype docursesan still
cause significant income tax problems especialllgefowner dies
before 70 Y.

iv) IRAs are contracts and unless left to “the Estatejtherwise
impacted by a state’s community property law, RA tontract
and default beneficiary provision controls- not wi##! Default
provisions vary by custodian.

v) SeeAddendum 3for beneficiary form exampleSteven Trytten
provides excellent detailed and thoughtful example$Got
Stretched-Out”, Trusts & EstatgSuly, 2009).

b. IRAs and their long deferrals (45+ years afte#t/2) seem to work well
for most families if there is sufficient liquidiiyp an estate to pay estate
taxes. Those assumptions should be reviewed keepm@d the
various legislative proposals regarding income estdte taxes in
Washington.

i)  While it is unlikely that the estate tax lle permanently done
away with, individuals with estates under $3,500,6ty not have
to worry (or will they?).

i)  Those with IRAs or qualified plans with largestates should
consider how to pass their IRAs on to their benafies intact by
making arrangements through the use of insuranoger
planning techniques so that the IRA is not invattepay estate
taxes.

c. Stretch, Legacy, Dynastic, Multi GenerationahfRare often trade-
marked (?) and marketed as though they were RoeiFojatest splicer
and dicer. These are no more than the strategyilded earlier in this
outline whereby at the first spouse’s death, th& ¢Res to the surviving
spouse who declares the IRA to be their own anul lises children or
grandchildren as beneficiaries. Obviously if tistage is large enough it
may make sense to leave the IRA to the grandcinildrereat
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grandchildren who have the longest lives (and gengll required
distributions), who may need funds for school arwill very likely
be in the lowest tax brackets. Unfortunately wvifte expansion of the
“kiddie tax” to age 24, this planning techniquen@ as effective as in
past years. In larger Estates, watch out for theeBation Skipping Tax.

1)  Since more significant amounts can now be leftliernext
generatior(Addendum 5), issues dealing with the ability and
aptitude of the next generation to handle sizefblds need to be
revisited. Trusts and appropriate trustees resplenfor the safety
and the investment of the trust assets should tedutly considered

i) If disclaimers might be used to pass funds to grhidren, the
beneficiary designation needs to be specific (g@hdo my
children, if living, and if not, then to my desceamds, per stirpes").
Failure to say anything may cause the intendecedlognass via the
default clause of the IRA, typically, the estatesmmetimes, per
capita._Careful consideration should be given te. Reail. 2005-36
dealing with disclaimers from IRAsS

iii) If a minor might receive funds, it is criticad provide for payment
to a custodian under the Uniform Transfers to MsnAct.
Consider the Sample Beneficiary Designatiomdadendum 3.

iv) If the basic estate plan is “to my spouse andefdbes not survive,
to my bypass trust” (to allow for a disclaimer taximize the use
of the estate tax exemption equivalent if therenartesufficient
non-IRA assets), one interesting idea might beswaidouble
disclaimer. The spouse would disclaim personaily taen
disclaim to the IRA asset as a beneficiary of thedss trust. The
end result might be that the children, who arebieeficiaries of
the bypass trust (assuming an outright distribytiaould then
take the disclaimed IRA or disclaimed portion af {IRA over the
life expectancy of the oldest child. This getsiiR& out of the
estate of the surviving spouse and the payout gésitonger than
that of the surviving spouse. To avoid potentidDIRsues, Natalie
Choate recommends formula rather than pecuniagjadisers. See
PLR 200522012 regarding a disclaimer thru a By Hasst.

d. Planning in a community property state Mexas can be complex. The
IRS recently provided some insight in their thoupidcess if a
revocable trust is the beneficiary of an IRA andpht into a standard A,
B, C trusts at death of the IRAs owner, PLR 2009380

e. One of the most significant issues with IRAs teado with a client’s or
a client’s beneficiary’s incapacity. While thisght be anticipated for
an older client, strokes, memory loss, Alzheimarid various types of
physical disability can occur at any age.
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i)  Durable Power of Attorney should authorize asgbn or change
in distribution election, investments and the testustodian.
Whether that should extend to the selection or gbart
beneficiary should be positively elected or negat®dmple Power,
Addendum 4.

i) Importantly, the Durable Power of Attorney shabe pre-
approved by the trustee/custodian. Kathy KristofiRAs Can Be
A Relative Nightmare”, The Dallas Morning New&eptember 24,
2000, page 6H, wrote concerning a problem thahdividual had
in getting Fidelity to accept a Durable Power ofoftey, valid
under Texas Law, for his IRA. A recent check vkitelity
indicates that the issue remains today in 2009ssnfeu use their
Power of Attorney.

iii) Recently the IRA allowed the transfer of amterited IRA” to a
special needs trust to a beneficiary with a diggbiPLR
200620025. This ruling is very significant in tlitaseems to allow
lifetime transfers of an IRA to a grantor trust.

f.  While the new requlations offer great opporturidr
sophisticated planning, several major mutual fuanas brokerage firms
will not allow non-standard beneficiary designasan “attachments” to
their beneficiary designation forms

g. If federal estate taxes are paid because of thesion of the IRA in the
estate, beneficiaries need to remember to takimtloene tax deduction
for their pro-rata share of estate taxes paid (mem respect of
descendant deduction).

11. Charitable Gifts —During Lifetime

a. These are permitted during an IRA owner’s Iifetibutcan bedone for
the tax years 2008 and 2009 only, Emergency Econan®tabilization
Act of 2008.

1)  Allowed for IRA owners “over age 70 1/2".

i) Qualified Charitable Distribution (QCD) mulsé made directly
from the IRA to the charitable organization (anwlified charity,
but does not include donor advised funds, a sujygprt
organization, a private foundation or a split ietgrcharitable
trust). Check must be made out to the charity emoibrsed over to
the charity. QCDs can satisfy outstanding pledgésout causing
a prohibited transaction.
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iii) QCD will not be included in the taxpayer’s imne and is not
deductible on the taxpayers return.

iv) The QCD will count toward the IRA owner’s regedl minimum
distribution from his IRA

V) The percentage distributions as to type of ¢thare ignored.

vi) Distributions reduce basis only if they areethise considered
income (doesn’t work for a Roth, but then why wowtdl).

vii) Limited to $100,000 per year. (Husband andevere treated
separately

viii) For an IRA that has both deductible and naddctible
components, the distribution will be considereg¢@sing from the
deductible component and does not reduce the draatiributed to
the non-deductible part (that's good).

iX) Only for distributions from IRAs and inactiv&EP and Simple
IRAs, not qualified plans or active SEPs or SIMABRAS.

b. Owners of inherited IRAs also qualify if theyeasver 70 2 (Treasury
Notice 2007-7).

c. IRA distributions add to a taxpayer’s gross meo Higher income for
retirees can disadvantage them in several ways, éawsing higher
taxation of social security benefits to reducing tleductibility of
Schedule A deductions. For retirees who cannotizienthis new law
indirectly allows them a charitable deduction. $hio the extent that an
IRA owner makes charitable deductions, to the ebtteat it is
administratively feasible, charitable contributieiuld come from the
IRA. While this type of charitable giving worksrfmany taxpayers it
may not work for all. Sometimes it may still madense to contribute
low basis stock.

12.  Charitable Bequests — At Death

If an individual is charitably inclined, he mightresider eliminating such
bequests from his will and having the IRA passdliyeto the charity. The
IRA will pass to the charity income and estateftae. The other
beneficiaries benefit because they receive otrstashat do not bring an
income tax burden.

a. A private foundation can also be used as a chégitadneficiary, PLR
200003056, 9939039, 9818009, but special care bauttken if funding
Is to occur by disclaimer. The disclaiment mustrisellated from any
grants making decisions as to those funds. Placepds are net
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investment income, not subject to 2% excise talk PB39028. See
also PLR 200003055.

b. A charitable remainder trust in which children (grabsibly
grandchildren) are beneficiaries for their lifetinnéght be considered as
an option, PLRs 9901023, 9634019, 9253038, and@®ZB7While
potentially a very attractive planning option,hiosild only be done with
great care and complete understanding of the gmtbreess and the tax
brackets of all of the parties involved.

c. The rules are complicated and the challenge isitigerstanding of the
client. When clients are uncomfortable dealing vaittimple IRA form,
to take them into the land of charitable remairtdest and to lock
children into a payout whereby they cannot accessipal, has
drawbacks in terms of practical application to tealsituations.
Children can receive an annual payment of genes&iyto 10% of the
trust, PLR 8419005. This depends on the ages dfttibdren. The
younger the children or grandchildren the lowehes permissible
payout and the estate tax deduction.

13. Combining IRAs

a. AllIRAs, except Roth IRAs and Inherited IRAs, da@ combined. This
includes SEP IRAs, Simple IRAs (in existence mbent2 years) and
Non-Deductible IRAs. Rollovers can be made frohQalalified Plans
including Profit Sharing, Pension and 403(b) plans.

b. IRAs are aggregated for taking distributions, 1-808 9. If an
individual has three IRAs, of which he is the ow(rest the beneficiary)
he calculates them together for determining theired distribution, but
can satisfy the distribution rules by taking fromedRA.

c. Qualified plans, IRAs, Roth IRAs, 403(b) and otpEms cannot be
combined with each other for distribution purpose401(a)(9)-8, A 1.

d. IRAs held by an individual in different capacitieg. as owner and as
beneficiary (inherited IRAs), cannot be combined08-8, A 9, nor can
their distributions be combined. In addition diffet inherited IRAs and
their distributions cannot be combined. A disttibn from a Roth IRA
cannot be used to satisfy the required distribuftiom a regular IRA.

14. Odds and Ends

a. IRAs are not entitled to a valuation discoumtféaleral estate taxes
based on their embedded Federal income tax lipbititR200247001,
Estate of Smith vs. USU. S. District Court for Texas, 391 F¢3
621(2004); Estate of Kahn v. Commissigr25 T. C. No. 11 (2005).
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b.

In an estate tax situation, it is not cleardibernative valuation date
purposes (6 months after death) whether you lodkeagntire value of
the IRA (“bundled approach”) or the individual irsgments (“unbundled
approach”).

Chose your IRA Trustee well if it is an importgart of your estate.
Chris Hoyt, professor, University of Missouri — Ksas City School of
Law, reports in “The Trouble with IRA Administratd Trusts and
EstatesOctober, 2003, that 73% of Estate Planning Aggsrhad
problems with IRA Trustees/Custodians who refugeidiplement or to
properly administer estate planning directivesrafie death of an IRA
owner. Even now in 2009, this continues to becdlem.

Beneficiaries of an IRA, once the original owhes died, have the right
to change custodians. Unfortunately, some custsdiaay refuse to
allow a transfer. An excellent article regardinghtis of beneficiaries in
this regard by Michael Jones, “Transferring IRAaspeared in Trusts &
Estatespp.38-45, April, 2006.

If an_inherited IRAS to be transferred to a new custodian it must be
directly done in a trustee to trusteansfer. Rollovers with 60 days
rollover period are nadllowed, PLR 200513032, IRC 408(d)(3)(c).

In Texas, in a taxable estate situation, an tRer must carefully
consider whether he/she wants the estate to paastuziated federal
estate taxes or whether the beneficiaries shoyldhgar pro rata share.
If it is not clear, it appears that under a reaanirt ruling the
beneficiaries will pay their pro rata share, PatkicPatrick 182 S.W. 3d
433 (Tex. App.- Austin 2005).

15. Investments with Issues for IRAS!

a.

Equity Indexed Annuities, with high commissidodrokers, surrender
charges as high as 10%, and annual fees that a@&ra%, will soon be
regulated by SEC. This is a very complicated,welt understood
product. Not a free lunch!

Some of the new ETFs (Exchange Traded Fund< Ibeen in the form
of trusts and partnerships ie., Power Shares DBraaiity Index
(DBC) or US Qil (USO). These and almost all pipelpartnerships will
issue to the IRA a K-1 which mahow unrelated business income. If
this exceeds $1,000 in a year, the IRA will havapply for its own Tax
payer ID, file a corporate tax return and pay teatethe corporate rate
(an unwelcome surprise!).

Real estate and other alternative investmem$egermissible for an
IRA. But the traps are many, “unrelated businassme”, “prohibited
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transactions”, required annual valuations, and esign of capital gain
income into ordinary income are the most serious.

d. PLR 200507032 pointed out that fees folRék may be an itemized
deduction if paid outside the IRA. With larger IRAsgher income
taxpayers often lose the benefits of “itemized a#idns” and paying
outside the IRA ultimately increases the size eflRA with additional
income taxes that have to be paid.

e. U.S. Gold Coins are permissible, but there ahg @ few IRA
custodians willing to hold. Custodian expensestandid/ask spread
on purchases and sales are high.

f. A search of the internet would suggest thatelee about seven
custodians who hold themselves out as handlintyjadis of alternative
assets. All but one are privately held trust conigg While these
companies may not have been involved, plaintifirattys are creatively
trying to involve one or more of them in some Pathemes that have
been uncovered recently, Diana Henriques “Quesftmma custodian
after scams hit IRAs,” New York Timeguly 25, 20089.
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16.  Other Resources
a. This outline as updated from time to time

www.texascapitalbank.com (go to Wealth Managemeifitdst
Services)

b. Natalie Choate, Esq. — Life and Death Plannimd@Rietirement Benefits
(2006)

www.ataxplan.com

c. Quick access to many private letter rulings andipilag thoughts on
IRAS.

www.leimbergservices.com
d. Journal of Retirement Planning (CCH)
e. Ed Slott’'s IRA Advisor

f.  For assistance with IRA Private Letter Rulings: BolKeebler, CPA —
Virchow, Krause & CompahPP, Green Bay, WI

g. Texas community propesisues: Eric Viehman, Esg. — Vinson &
Elkins (Houston) and Al Golden, Ikard & Golden ().

h.  Prohibited transactiongwalternative investments: Luke Bailey,
Strasburger & Price (Bs).
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ADDENDUM 1

Uniform Distribution Tables for IRA Owners — April 17, 2002
Proposed Regs. 1.401(a)(9)-5, Q&A 4

Age

70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100

Standard Life
Expectancy

27.4
26.5
25.6
24.7
23.8
229
22.0
21.2
20.3
19.5
18.7
17.9
171
16.3
155
14.8
141
134
12.7
12.0
114
10.8
10.2
9.6
9.1
8.6
8.1
7.6
7.1
6.7
6.3
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Required
Distribution
Percentage

3.65%
3.77%
3.91%
4.05%
4.20%
4.37%
4.55%
4.72%
4.93%
5.13%
5.35%
5.59%
5.85%
6.13%
6.45%
6.76%
7.09%
7.46%
7.87%
8.33%
8.77%
9.26%
9.80%
10.42%
10.99%
11.63%
12.35%
13.16%
14.08%
14.93%
15.87%
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ADDENDUM 2

Single Life Expectancies
Table V of Reg 1.72.9 as required by 1.401 (a)(9)2&A 6

Required Required
Standard Life Distribution Standard Life Distribution
Age Expectancy Percentage Age Expectancy Percentage

20 63.0 1.59% 50 34.2 2.92%
21 62.1 1.61% 51 33.3 3.00%
22 61.1 1.64% 52 32.3 3.10%
23 60.1 1.66% 53 31.4 3.18%
24 59.1 1.69% 54 30.5 3.28%
25 58.2 1.72% 55 29.6 3.38%
26 57.2 1.75% 56 28.7 3.48%
27 56.2 1.78% 57 27.9 3.58%
28 55.3 1.81% 58 27.0 3.70%
29 54.3 1.84% 59 26.1 3.83%
30 53.3 1.88% 60 25.2 3.97%
31 52.4 1.91% 61 24.4 4.10%
32 51.4 1.95% 62 235 4.26%
33 50.4 1.98% 63 22.7 4.41%
34 49.4 2.02% 64 21.8 4.59%
35 48.5 2.06% 65 21.0 4.76%
36 47.5 2.11% 66 20.2 4.95%
37 46.5 2.15% 67 19.4 5.15%
38 45.6 2.19% 68 18.6 5.38%
39 44.6 2.24% 69 17.8 5.62%
40 43.6 2.29% 70 17.0 5.88%
41 42.7 2.34% 71 16.3 6.13%
42 41.7 2.40% 72 15.5 6.45%
43 40.7 2.46% 73 14.8 6.76%
44 39.8 2.51% 74 14.1 7.09%
45 38.8 2.58% 75 13.4 7.46%
46 37.9 2.64% 76 12.7 7.87%
47 37.0 2.70% 77 12.1 8.26%
48 36.0 2.78% 78 11.4 8.77%
49 35.1 2.85% 79 10.8 9.26%

80 10.2 9.80%
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ADDENDUM 3

INDIVIDUAL RETIREMENT ACCOUNT BENEFICIARY DESIGNATI ON

Name of IRA Account Holder:

SSN of Account Holder:

PRIMARY BENEFICIARY:

100% to my spouse, , If same shall survive me;
SSN: ; Date of Birth:

CONTINGENT BENEFICIARIES:

Social Security
Name Share  Date of Birth Number

my f %

he/she shall survive me, or, if he/she shall not
survive me, to his/her then-living issue, per

stirpes
my  f %

he/she shall survive me, or, if he/she shall not
survive me, to his/her then-living issue, per

stirpes
my  f %

he/she shall survive me, or, if he/she shall not
survive me, to his/her then-living issue, per

stirpes
my  f %

he/she shall survive me, or, if he/she shall not
survive me, to his/her then-living issue, per

stirpes

Each beneficiary entitled to a share of the accebatl have the power, exercisable by
him/her alone and in all events, unconditionaliywithdraw any or all of his/her share of
the account at any time(s) and by will to appomy andistributed portion of such share
still on hand when he/she dies to any person adtydre/she chooses, including his/her
estate. Should a beneficiary die without havinthdriawn or appointed his/her entire
share of such account, then all such remainingdshall be distributed to such of his/her
issue who survive the beneficiary, @tirpesand not pecapita or if none, to such of my
issue who shall survive such beneficiary, gipesand not pecapita
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The trustee/custodian may distribute the sharealtlie to a minor to a custodian under
the Texas Uniform Transfers to Minors Act or otkenilar statute, who shall be
designated by the Executor of my estate. If, exdpinion of the trustee/custodian, the
beneficiary is incapacitated, the trustee/custodiay also distribute (a) to the
beneficiary directly; (b) to the guardian or consgor of the beneficiary’s estate; (c) by
expending the distribution, without the interpasitiof a guardian or conservator, for the
health, support, maintenance, or education of émeficiary; or (d) by reimbursing the
person who is actually taking care of the beneafyciaven though the person is not the
legal guardian or conservator, for expenditureseriadthe person on behalf of the
beneficiary.

The Trustee/Custodian shall provide to my ExecuAdministrator or Personal
Representative any information such representahed request in connection with the
performance of such representative’s duties (inolythe preparation of any tax return)
regarding the benefits, the IRA, and the benefiesgincluding information as to matters
prior to such representative’s appointment, antuding copies of IRA documents and
returns, to the same extent and on the same téahsuch information would have been
provided to me had | requested it. Any benefigiigyaccepting benefits hereunder,
shall be deemed to have consented to the releas®ohation to my representative as
provided in the preceding sentence.

Grantor hereby agrees to indemnify and hold hamsilexas Capital Bank, its officers,
directors, agents and employees (collectively, théemnitees”) against and from any
and all claims, demands, suits, judgments, cosfereses, attorneys’ fees and all losses
and damages of every kind and character whatseeisang out of or relating to payment
of the account (or any portion thereof) to Granpamsuant to Grantor’s instructions, or,
after Grantor’s death, in accordance with the tesints conditions of this beneficiary
designation including without limitation claims ag®d against the Indemnitees (or any
of them) by a spouse or a former spouse of Grgotdry the personal representative or
beneficiaries of a deceased spouse or deceasedrfspouse of Grantor), and against
any and all costs and expenses that Indemniteesfoof them) may incur in the
enforcement of such indemnification, including waitih limitation attorneys’ fees.
Grantor’s obligations under this paragraph shabineing upon his estate and shall inure
to the benefit of the heirs, successors, persemaesentatives and assigns of the
Indemnitees.
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Because of the complexity of the rules involved imaming a beneficiary and the
associated tax consequences, | acknowledge thatave been advised to consult with
my tax and legal advisors before completing this leeficiary designation form.

Date

Printed Name of Grantor Signature of Grantor
WITNESS:

Date

Printed Name of Witness Signature of Witness
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ADDENDUM 4

DURABLE POWER OF ATTORNEY CLAUSE

Retirement Plans. My agent may deal with pensions, annuities arieerotetirement
plans and accounts of every type and nature inetpubut not limited to qualified and
non-qualified plans and individual retirement aaasuand rollovers (any such plan or
account being referred to herein as a “Retiremeoto@Ant”) and with the trustees,
custodians and administrators thereof, intendingdtude (without limitation) within the
scope of the foregoing powers the power to estalifstirement Accounts for me, to
make withdrawals there from even if such withdranvelould incur a tax or other
penalty, and to make contributions thereto (inalgdrollover contributions), in such
amounts as my agent deems appropriate, and toisxencdecline from exercising any
elections or options (including but not limited payment or withdrawal elections or
options) available to me with respect thereto; heawemy agent shall not designate or
change the designation of a beneficiary with resfreany existing Retirement Account;
and, in the event my agent establishes a new Retite Account for me, my agent shall
cause the beneficiary designation of such RetirérAenount to be consistent with that
of the Retirement Account from which any assetstarbe directly or indirectly rolled
over or otherwise transferred, or if none will lweteansferred, then consistent with the
beneficiary designations | have made for all of otlyer Retirement Accounts; but if |
have no other Retirement Accounts (or if the beeefy designations are not the same
for all of them), then the beneficiary shall be magouse if living, otherwise my
descendantger stirpes, or if none survive me, my Trust.

Notwithstanding the foregoing, my agent shall haeerights or powers to take
any action hereunder that would increase the iste&femy agent, or my agent’s estate or
creditors of my agent or my agent’s estate, in pryperty of mine (or that would
otherwise be exercisable in favor of any of therthinithe meaning of Sections 2041 and
2514 of the Code) unless, in the case of an egiRetirement Account with at least one
other beneficiary, such action is consented tolbgther beneficiaries who would have
received the benefits but for the proposed chariges limitation shall not apply to any
designations of any agent as a beneficiary in acfaty capacity, with no beneficial
interest.

This language is a “work in progress”. This clabas been provided by David Adler,
Adler & Adler, P.C., Dallas, and is for your considtion, and is for educational
purposes and not as authority for important plaguai@cisions. It is not intended as legal
advice.
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ADDENDUM 5
Distributions Over A Family Life Cycle — Married Co  uple Same Age

Beg. Balance 1,000,000 Rate of Return 6.00
AGE IRS Factor Dist. % ACCOUNT ANNUAL YEAR END
BALANCE DISTRIBUTION BALANCE

70 27.4 3.65% 1,000,000 36,496 1,023,504
71 26.5 3.77% 1,023,504 38,623 1,046,291
72 25.6 3.91% 1,046,291 40,871 1,068,198
73 24.7 4.05% 1,068,198 43,247 1,089,043
74 23.8 4.20% 1,089,043 45,758 1,108,627
75 22.9 437% 1,108,627 48,412 1,126,733
76 22.0 455% 1,126,733 51,215 1,143,122
77 21.2 472% 1,143,122 53,921 1,157,789
78 20.3 493% 1,157,789 57,034 1,170,222
79 195 5.13% 1,170,222 60,011 1,180,424
80 18.7 5.35% 1,180,424 63,124 1,188,125
81 17.9 5.59% 1,188,125 66,376 1,193,037
82 17.1 5.85% 1,193,037 69,768 1,194,851
83 16.3 6.13% 1,194,851 73,304 1,193,238
84 155 6.45% 1,193,238 76,983 1,187,849
85 14.8 6.76% 1,187,849 80,260 1,178,860
86 14.1 7.09% 1,178,860 83,607 1,165,985
87 134 7.46% 1,165,985 87,014 1,148,930
88 12.7 7.87% 1,148,930 90,467 1,127,399
89 12.0 8.33% 1,127,399 93,950 1,101,093
90 11.4 8.77% 1,101,093 96,587 1,070,571

Both parents die

Child -60 25.2 3.97% 1,070,571 42,483 1,092,323
61 24.2 413% 1,092,323 45,137 1,112,725
62 23.2 431% 1,112,725 47,962 1,131,526
63 22.2 450% 1,131,526 50,970 1,148,448
64 21.2 4.72% 1,148,448 54,172 1,163,183
65 20.2 495% 1,163,183 57,583 1,175,390
66 19.2 5.21% 1,175,390 61,218 1,184,695
67 18.2 5.49% 1,184,695 65,093 1,190,684
68 17.2 5.81% 1,190,684 69,226 1,192,899
69 16.2 6.17% 1,192,899 73,636 1,190,837
70 15.2 6.58% 1,190,837 78,345 1,183,943
71 14.2 7.04% 1,183,943 83,376 1,171,603
72 13.2 7.58% 1,171,603 88,758 1,153,142
73 12.2 8.20% 1,153,142 94,520 1,127,811
74 11.2 8.93% 1,127,811 100,697 1,094,782
75 10.2 9.80% 1,094,782 107,332 1,053,137
76 9.2 10.87% 1,053,137 114,471 1,001,854
77 8.2 12.20% 1,001,854 122,177 939,788
78 7.2 13.89% 939,788 130,526 865,649
79 6.2 16.13% 865,649 139,621 777,967
80 5.2 19.23% 777,967 149,609 675,036
81 4.2 23.81% 675,036 160,723 554,815
82 3.2 31.25% 554,815 173,380 414,725
83 2.2 45.45% 414,725 188,511 251,097
84 1.2 83.33% 251,097 209,247 56,915
85 0.2 56,915 56,915
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ADDENDUM 6

Dear IRA Custodian,

As the owner of IRA account #123-456789 that ishie custody of your organization, |
request that you transfer from that account the stif8iL,000 to Favorite Public Charity,
123 Oak Street, Dallas, TX 75201. The Treasury [LaNumber for Favorite Public
Charity is 00-0000001. It is my understanding timgt favorite Charity qualifies under
Section 1201 or PPA of 2006 as a qualified pubitiarity.

It is my intention to make a Qualified Charitablésttibution (QCD) to Favorite Public
Charity from my IRA. Under the Congressional JC&chinical Explanation of PPA
2006, as amended, this QCD will fulfill part or af my IRA required minimum
distribution for this year.

This letter is authorization for you to make thi€@ gift. However, if you require any
further documents, please forward those to me fpsignature.

Cordially yours,

IRA Owner

cc: Favorite Public Charity
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